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Law is written by:


State: Legislature


Federal: Congress

Civil Union: Contractual relationship between two parties


Court clarifies definition

Assignment 1:  Due next week

Assignment 2: Case brief

Lexis-Nexis


Cases>Legal research>Get case>Type name in

Ethics are not enforceable

What is critical thinking?

Federal education bill


At least 2 hours dedicated to constitution



7 articles and 27 amendments




Amendments do not really address social issues



Major provisions




Speech, race, commerce, taxation
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Introduction to law:

· Case Analysis

· Lexis-Nexis

· Functional areas of business law

· Definition of law

· Law & ethics

· Sources of ethical behavior

We are a common law legal system


Legal reasoning comes from case analysis

Fictional contracts:  created by a court as a remedy to prevent unjust enrichments, also known as quasi-contracts.

Every case starts with the facts that brought the controversy into question.

Brief:  Starts out with the facts, short & sweet, then issue, rule, analysis and conclusion.

You cannot apply quasi-contractual relief when there is an actual contract covering the dispute in question.
Six functional areas of business:

1. Top management:  Oversee major activities of organization

a. Familiar with laws applicable to each section

2. Production and transportation:  Responsible for converting the unfinished product to the finished product and transporting it to the consumer

a. Environmental, tort and labor laws apply

b. Regulatory agencies: OSHA, EPA, ICC, CPSC

3. Marketing:  Get product actually to consumer.  Convince consumer to buy your product.

a. Contract, competition, consumer protection and regulatory laws apply

· Research and Development:  Create competitive advantage over competitors

· Intellectual property laws apply

· Finance and Accounting:  Ensure company has sufficient funds

· Account for how much money company has

· Security, Credit, banking, investment laws apply

· Human Resources:  Managing human workforce

· Labor laws, unions, social security, federal labor board

What is law?


Law reflects the culture of a society.  Law reflects the moral and ethical standards that have been adopted by a society and determines what that society deems right or wrong.  Law is codified, meaning that there are strict regulatory guidelines that are used to apply the law.


In the US there are two ways for an idea to become a law:

· Direct Democracy:  This is a law made by people themselves

· Initiative:  Governor goes directly to the people

· Referendum:  People overturn legislative intent

· Recall:  People recall/get rid of an elected official

· Indirect Democracy:  People elect others to make law for them.  Below the process for creating a law is described.
· Idea:  In the state of states or state of the union address officials propose new ideas.  Interest groups, lobbyists, politicians, etc… can take this idea and move to make it a proposed law or bill.
· Bill:  A proposed law that has been sponsored in the legislature or congress.  A bill goes through a committee system and is then submitted to the president or the governor.

· Statute:  A statute is a bill that has been signed by a governor or the president.  The statute must be assigned to a specific subject area.

· Code:  A code is a statute that has been assigned to a code section.  Codes are law and subjects within the society governed by these codes are bound to obey them.

In the US there are two ways to repeal a law:

· Through the People

· Through the legislature

Control is law’s primary function.  Laws are designed to regulate one’s activities in the interests of society.  Law is enforced by the courts.  Injured parties, whether it’s society, an individual or a group, are offered a remedy that is decided by the judicial system. 


Police are a visible representation of the government and their main purpose is to deter illegal conduct.  If a law is broken police are entitled to detain the violators, gather evidence and present this information to the court system.


Laws are designed to serve the interests of the people.

Ethics & Law

Ethics are socially transmitted on an informal basis.  Ethics are not concrete and are thus ambiguous in meaning and interpretation.

Laws are developed through a codification process as previously mentioned.  It is because of this codification process that laws are created in a clear and concrete manner.  


When ethics are violated there is no method of enforcement.  On the other hand, when a law is violated the judicial system will apply appropriate punishments.

Under the law there are 5 codes of conduct:

1. Law requires you to respect liberties of individuals and others

2. Avoid conflict of interests

3. Due diligence, one must do research when making a decision

4. Full disclosure, all information must be presented up front

5. Confidentiality of others, others’ information must be kept private
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Introduction to Law

· Functions

· Jurisprudence

Functions of Law:

· Law is designed to identify poor conduct and enforce rules that will minimize the disturbance.  

· The law accommodates changes in society, and allows these changes to take place without the society resorting to violence.  

· Law promotes social justice, which is a dynamic concept.  Law also helps make business decisions.

Jurisprudence:  The study of law


Under natural law theory, God or divine wisdom created the laws using “perfect knowledge.”  Under this system individuals are obligated to disobey human laws, as they are imperfect.  

Examples of different interpretations of law:


Gandhi:  Hindu law perfect, British law not


M.L.K.:  Respect human dignity, and there is a civil obligation to disobey incorrect/imperfect laws.


Abortion protestors:  Revolt against imperfect law
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· Legal Systems

· Functions

· Civil Code System

· Development

· European

· Spanish

· Confucian

· Islamic

· Koran

· Sunni

· Shiite

· Sub-Saharan African Nations

· Hindu/Common Law

· Common Law

· Common Law

· Role of cases

· Origin

· Rationale

· Diversity

· Statutes / Cases

· Classification

· Uniformity
· Appellate Process
· Local, County, State Appellate, State supreme, Federal  Appellate, Supreme
· Legal reasoning

· critical thinking

· Functions of Legal Systems

1. Maintain peace

2. Guarantee fairness
3. Be predictable
4. Promote social justice
· Civil Code System

1. European:  Code based.  Government supports no religion.  Legislative dominant.  Judges apply the law and do not interpret it.

2. Confucian:  Harmony is essential.  Conflicts should be settled out of court.
3. Islamic legal system:  The Koran is the source of divine law.  Emphasizes conduct and submission to Allah.
a. 8  in North Africa

b. 16 Middle East

c. 8 Soviet Republic

d. 10 Pacific Realm

Koran – teachings of Mohammad & preceding prophets

Sunni – teaching of those contemporaries of Mohammad

Ijam – Spiritual leadership

Shite – Only the people from the blood of Mohammad can interpret the Koran.

Convention – Mohammad did not intend for the people to be trapped in the olden days.  Modern people can interpret the Koran for the modern age.

Bifurcated Legal System:

A bifurcated legal system is divided in two groups.  Local matters and dealing are handled by the local community or tribe.  The fact that these communal groups pre-existed nation-states means that the people of these groups are more likely to handle issues within the group rather than deal with the justice from a relatively new nation state.  Non-local matters are handled by the nation state.  Bifurcated legal systems are prevalent around the world.
· Sub-Saharan Africa
· Four Basic Communal Groups in Nigeria.  Each group varies in religious beliefs which end up leading to many disputes within the nation state.  

i. Hausa – Islamic in the north – 40 mil – conservative
ii. Shafi – tend to be Islamic
iii. Yoroba – Christian – 40 mil
iv. Ibo - 

· India – Held an emphasis in control
· Hinduism:  Preceded British Common Law
· Caste System:  Society is stratified – You are born in a caste.
· Reincarnation:  The idea that you will be reborn into a better caste.
· Karma – You are obligated to obey the law.  Your actions will come back to you.
· 18th Century:  British system brought in common law into India
They merged Hinduism into common law

Pandits – A person knowledgeable in Hinduism.  They are similar to a judge in the U.S.  

If you have a Hindu issue you should visit the Pandit, otherwise go to the British Common Law system.
· 11th Century British Law – The development of the Common Law Legal System
· Common Law Legal System – most say it’s a case based legal system.
· Cases play a prominent role but the primary source is the law
· Younger and most recent
· Decisions in the local courts were made and then collectively brought together in what is known as restatement.  All the different rulings are brought together and a unified decision will be made that will be enforced over the entire area.
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Basics of Law

· Legal Reasoning

· Ranking

· Classification

· Civil/Criminal

· Public/Private

· Substantive (RTS)

· Procedural

· Civil Pro

· Evidence

· Remedial

· Criminal

· Civil

· Law

· Equity

Legal Reasoning

Tonight we will examine certain characteristics of the law.  Courts are used to clarify the law in the case of a dispute.  The court uses legal reasoning to approach a problem.  This is a form of critical thinking:  a process by which one accumulates information which is used to create a logical conclusion.


There are a number of approaches to critical thinking.  

· First you must gather information.  Go to the relevant sources where the information is available.  

· Second, you must separate the relevant information from the irrelevant information.  You must make sure that the information that you select is relevant to the topic under consideration.  

· Third you must verify the accuracy of the information.  This is known as authentication.  This determines whether the information is reliable.  

· Fourthly, information must be organized into an interconnected sequence so that it is appears logical.  Outlines must be generated and then gaps must be filled.  

· Fifthly, the information must be presented in a professional manner.  This means that all glaring mistakes must be eliminated and that the appearance is appropriate.  

· Lastly a final proof reading must be done so that the information may be read by another interested party.

Once you have gathered your information, there must be a process to come to a logical conclusion.  

· One popular method is the deductive method:  coming from a general definition to a specific conclusion.  

· Another popular method typically dealing with investigations is known as the inductive method:  going from specific facts to the general.  For instance:  If a crime is committed and only a small amount of evidence was collected, who are the suspects?  

· Linear reasoning is where relevant facts are interconnected to reach a general conclusion.  90% of cases do not have direct evidence; therefore indirect evidence must be used.  Typically the defense will point out the holes in the indirect facts.  

· Reasoning by analogy:  Find cases that have the same or similar facts and use the decision of the prior case to influence the current case.  Using keywords you can search for similar cases and use their conclusion to leverage your position in the current case to influence the decision.

· Traditional legal reasoning:  Similar to deductive legal reasoning.  First facts are laid out, and then the appropriate statute or code section is found that is relevant to the facts.  The code section will define the controversy in question.  Next look up the legislative comments to find out the codes intent as defined by the legislation.  Court cases can then be found that were based on that code that supports the case at hand.  Every time a law is served it must serve some social goal.  Implementation of the law is based upon personal background, therefore there are personal opinions stated in the legislation.

Ranking of Laws

· The number one law of the land is the U.S. Constitution.  All other laws must abide by the laws stated in the constitution.  

· Treaties prevail over federal code, but they are second ranking.  

· Third are federal codes.  They are annotated which means they have additional information.  

· Federal regulations:  Written by the federal bureaucracy:  executive departments, executive agencies or other agencies.  Meant to regulate businesses with the public interests.  Congress wrote a law that allows certain agencies to hold certain powers.

· State Constitution:  Before a territory became a state, it had to have a constitution that is in line with the federal constitution.  

· State Codes:  Codes are annotated.  There is additional information:  Notes, journal entries, etc…

· State Regulations:  i.e. state vehicle code – created DMV to enforce the state’s regulations on vehicles.

· Local Codes:  i.e. municipal, county codes.  

· Cases:  Judicial decisions that assist in applying the law.  Provide consistency within the judicial system.

Classifications

Criminal Law:  All cases must prove that the criminal met the intent requirement.  The 4th, 5th, 6th, and 8th amendment apply.  4th amendment:  search and seizure.  5th amendment:  Military institutions are allowed to setup their own judicial system to maintain order within the military system.  6th amendment:  Right to a speedy trial, must have a jury and right to council.  8th amendment applies:  right to bail, cruel and unusual punishment.  These amendments only apply to criminal cases.  In criminal cases, punishment includes incarceration, fines, death, etc…  Double jeopardy does apply in criminal cases.  Crimes are not committed against individuals; they are committed against the state.  Typically the state is the plaintiff and the state is allowed to bring in any resources they wish.  Prosecution in criminal cases has a higher burden of proof.  There must be beyond a reasonable doubt.  Jurors must be convinced to a reasonable certainty that the prosecution proved that the defendant is guilty beyond reasonable doubt.

Civil Cases:  There is no intent requirement.  7th amendment:  A person has right to trial by jury in a case involving more than $25 in the federal government.  Civil cases can only put a judgment against you.  Typically this involves monetary or equatorial punishments.  Double jeopardy does not apply.  Civil cases do not have to have beyond a reasonable doubt.  Jurors are allowed to make decisions based upon who they feel are more believable.  

Private Law:  Disputes that involves individuals and businesses.  

Public Law:  Affect the function of the government.

Substantial:  To file an action, you must first find the appropriate statute that gave you a right.  Then you must prove that the individual violated that right.  This gives you rights as a member of society.  

Trial Court Procedural Law:  Regulates how a court makes a decision.  Court must have jurisdiction, apply the appropriate law, proper notice must be given to the court of the controversy in question.  The plaintiff must submit the complaint which includes the proper law and show how the defendant violated their rights.  Next the involved parties must come before the court.  The parties must be competent, otherwise they will receive compensation.  The law mandates that both parties must then exchange information (discovery) so that both parties can prepare their case.  Pre-trial motions are placed so that all cases can be dismissed before they go to trial.  People are encouraged to settle a case and not go to trial.  If this happens there are mandatory settlement packages.  The attorneys and judges meet to come to a resolution.  If this does not work then the case goes to trial.  After trial there are post-trial motions, in which the judge is informed of errors that took place during the trial, and the judge is asked to throw out the case and start a new trial.  Appeals are a retrial by higher court and are only given when a substantial error took place during the trial.  Once a decision is made in a state court, it cannot be retried in a different state.  Appellate courts do not hear the case, they review the records to form a decision.
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Classification

· Substantive

· Procedural

· Civil Procedure

· Evidence

· Definition

· Admissibility (RUT)

· Exclusion

· Constitutional

· Confusion

· Unreliable

· Privileges

· Social

· Criminal

· Administrable

· Remedies

· Criminal

· Civil

· At law

· Equity

Substantive

Civil procedure is a step by step process that the court must go through in reaching to a decision.  This is to ensure a fair and consistent process.  The court must have jurisdiction; the court must have the power to hear the case.  Impersanum:  Jurisdiction over the people or person.  When you become a plaintiff, you are submitting to the jurisdiction of the court in which you submit a complaint.  

If you have property in a state, and the property is the cause of action, then they can force you to defend yourself against that property.  If a business sends a good or service into a state on a regular basis and it foreseeable that the business will be sued in that state then the court in that state has jurisdiction over that business.  

Civil Procedure

1. You must be notified in person of a request to appear in court.  

2. Governing law:  what is the appropriate law?  

3. Pleading:  must notify the court of the controversy in question.  Includes the appropriate law, alleged facts (how the def. violated the law), and you request a certain type of remedy.

4. The defendant will then be notified of the complaint, from which they can deny or accept the complaint.  

5. Once the court knows the controversy, they must distinguish the proper parties.  All involved parties must be named; otherwise they are not liable for any damages.  All parties must be competent (i.e. not retarded or small children).  

6. Discovery:  All information from both sides must be exchanged.  Any evidence related to the complaint must be turned over.  Typically a blanket request is given asking for all information that involves the case.  Private discussions and mental impressions are the only things that cannot be requested.

a. Discovery allows the involved parties to:  Prepare, make settlements and to preserve evidence.

b. Failure to comply with discovery regulations will result in contempt, fines or the dismissal of the case.

7. Pre-trial motions:  Written documents intended to get the court to dismiss the case without going to trial.  Motion to dismiss:  Try to get court to dismiss the case.  Summary judgment motion:  It is clear from the evidence gathered who is going to win the case.  Motion to strike:  The person harasses you and there is no case.

8. Mandatory settlement conference:  Pre-trial steps to avoid going to trial.  The lawyers and the judge in the absence of their clients try to work out a deal to settle the case, and thus avoid trial.  A good number of cases end at this stage.

9. Trial:  Controversy in question goes public.  Guaranteed by the 6th and 7th amendment (Trial by jury).  Select a jury, impounding the jury, make opening statements (lay out case), presentation of evidence before the jury, jury instruction (lawyers tell the judge how to tell the jury how to apply the law), jury renders verdict.

10. New trial motion:  Act the sitting judge to grant you a new trial due to errors.

11. Appeal:  Ask a higher court to review it.  (Article 4 of the U.S. constitution)  During appeals the higher court does not hear the case, they review the previous trial.  

Definition of Evidence

Cases are proven by the presentation of evidence.  Writings, oral testimony or physical objects can be used as evidence.  This can include expert or lay witnesses or untainted physical evidence.  

Admissibility

For evidence to be admissible, it must be RUT.  This means that the evidence must be Relevant. It must tend to prove or tend to relate to a fact or matter in controversy.  It must be relevant in time, it cannot be too remote.  It must be Unbiased.  The person can have no personal stake in the controversy in question.  Evidence must be Trustworthy.  It must be reliable.  Admissible evidence that is relevant, unbiased and trustworthy is excluded to achieve some alternative purpose.


Exclusion

· Constitutional:  All evidence must be gathered in a constitutional manner.

· Confusion:  If the evidence is confusing to the jury.  If the judge decides that the evidence confuses the jury, causes a necessary delay or a bias then the judge can throw it out.  

· Unreliable:  If someone else said it, and you want to repeat what they said in court without the person present, it is known as hearsay.  Under the 6th amendment, you have the right to confrontation.  You have the right to discredit what a person said.  Dying declarations are considered reliable, exceptions to the unreliability rule.  

· Privileged communication:  Used to promote open and frank relationships (i.e. Doctor and patient, lawyer and client).  These statements cannot be used in court.  If the communication deals with the controversy in question then the privilege does not apply.

· Social purpose:  People are encouraged to settle out of court.  Any statements made during compromise and settlement is inadmissible in court.  Even if a person admits a fault you cannot use it in court.  

Remedies


In general terms there are two types of remedies:  Criminal and Civil.  

Criminal Remedies:  Under criminal penalties, the punishment must be proportional to the crime committed.  There must be a balance between the two.  This is tied to the cruel and unusual punishment under the 8th amendment.  Incarceration, probation, parole, seizure, fines, forfeit and death are all penalties for criminal crimes.  

Civil Remedies:  If a court order is placed upon you and you intentionally and deliberately disobey the order, you are in contempt and can have criminal sanctions placed against you.  The remedies in civil cases are typically property related.  There are two types of civil remedies:


At Law:  Monetary compensations are capable to restore the person to the state before the controversy in question.  The total value of your monetary loses are calculated and dispersed as the remedy for the problem.


Equity:  Remedies where you cannot compute the monetary damages.  Damages are speculative and uncertain; they could not prove actual harm.  This occurs during class action suits or when the property is unique (i.e. irreplaceable).  Continuing wrong:  if the person continues to do this it causes some injury.  Generally speaking if the remedy falls in one of the aforementioned areas, then the court will invoke equitable remedies.  Equitable remedies are fashioned by the court.  An example of this is an injunction where the court orders someone to discontinue the behavior in question.  

Three basic steps for injunctions:

1. Temporary restraining order:  There is imminent danger in continuing the behavior.

2. Preliminary injunction:  Both sides must make an appearance before the court.

3. Per injunction?

The court can also force you to turn the property over.  Fraud and the defendant is insolvent you can track where the money went and get restitution.  Quasi-contracts are to make sure that unjust enrichment does not take place.  
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Constitutional Law
· Definition
· Functions

· Structure

· Allocation (Federalism)

· Individual Liberties

· Balancing

· Relative

· Absolute

· Preamble

· Articles (7)

· Bill of Rights (10)

· Pre-Civil (2)

· Civil (3)

· Post Civil (12)

Definition & Background

At it’s time the constitution was an extremely radical document.  The closest to democracy before the American constitution was the French revolution.  The actual practice of democracy did not come about until the “grand experiment” of the United States.  The constitution tells the government how to govern.  It regulates governmental conduct.  
In order for your constitutional rights to be violated, you must show some connection between the violation of your constitutional rights and the government.  
· Government Employee:  The act must have been done by a government employee under state authorization.  

· Government Property:  If the event occurs on state property.  

· State encouragement:  Where the state encourages a group to violate the right of others.
· State Enforcement:  Where the courts try to enforce a law that violates the constitutional.

Functions of the Constitution

The question comes up:  What are the functions of a constitutional?  

· Structure:  The constitution defines who performs which function in government.  I.E. the three branches of federal government.
· Allocation:  The constitution allocates power, also known as federalism.

· Individual Liberties:  The constitution grants individual liberties.  
· Balancing:

· In the granting of these liberties, we have struggled over the past 200 years in balancing the rights of individuals with the public interest.  

· Our rights are not absolute.  We cannot go against the public interest; therefore the government can regulate one’s activities.

The original constitution was only 12 pages long.  The constitution consisted of the Preamble and 7 articles.  It was proposed in 1787 and ratified in 1789.  It was very vague and was meant to adapt to the times.  Although controversial, the constitution was a reflection of the time that it was written.
Preamble

The Preamble is a short statement where the people form a covenant with the government.  People agreed that the constitution be the law of the land.

Articles 1-7

Article 1 was the longest article.  It had 10 sections and dealt with the structure of congress.  It talks about how a bill becomes a law and the entire legislative process.  Article 1 Section 8 grants powers to congress.  There were 18 clauses defining what congress can and cannot do.  Section 9 restricts legislative powers.  Habeas Corpus:  A person can appeal directly to a federal court from a state court.  Ex-post factos laws:  Laws can have no retroactive effect; they must only affect the future.  Also there can be no debtor prisons. 
· Article 2 deals with the executive office.  

· Section 1 of Article 2 deals with the qualifications to become president:  a natural born American who is over 35.  

· Section 2 deals with the length of presidential terms – 4 years.  

· Section 3 talks about the election of the president and the Electoral College.

· Article 3 deals with the judiciary and the creation of a federal court system and such inferior courts as congress deems necessary.  

· Section 1:  Once a person is appointed and confirmed, that person has tenure and cannot be removed.

· Section 2 talks about jurisdiction of these courts.

· Article 4 is the first time that states are mentioned.

· Section 1:  Once a decision is made it cannot be reheard in any court.  It must be recognized in other states.  

· Section 2:  You are a citizen of the United States giving you privileges and immunities.

· Section 3:  No state can recognize a monarchy.

· Article 5:  How to amend the US Constitution

· Only 27 proposals have made it, 2 cancel one another out

· ¾ of congress and 2/3 of states must approve it making it extremely difficult.

· Article 6:  the supremacy article.  It makes federalism

· All laws made pursuant to this constitution are the law of the land.  Federal law always prevails.  
· Article 7:  States in effect that if 9 of the 13 states ratify the constitution then the law will become the law of the land.

What is missing in the US Constitution?  The original constitution did not extend individual liberties to the people of the United States.  If the people ratified the constitution then the first thing congress would do was to create a bill of rights.  Originally 12 were proposed.
Bill of Rights

The Bill of Rights was ratified in 1791.  All ten amendments were ratified in 1791.  Originally the Bill of Rights did not apply to states, only federal government.  In 1916 the Bill of Rights was extended to all states.  Only the second, fifth and seventh amendments do not extend to all states simultaneously.  

· First Amendment:  Congress will respect the rights of religion, press, assembly, speech, etc…  Congress will not favor one church over another.  Congress will not restrict what is said on a public basis.  Congress will not interfere with the right of people to assemble.

· Second Amendment:  Right to bear arms.  In order to maintain a well armed militia, the people have the right to bear arms.  

· Third Amendment:  Quartering of soldiers.  In a time of war you can be forced to house the military.  

· Fourth Amendment:  Search and Seizure.  Every person shall be secure from unreasonable search and seizure, but upon probable cause a search warrant can be issued by a an impartial magistrate who defines who is to be searched and what can be seized.

· Fifth Amendment:  Grand jury indictment, double jeopardy, self incrimination, due process, G.I. rights and just compensation.  These are the basic rights contained in the Fifth Amendment.  
· Sixth Amendment:  Criminal trial court procedure.  Y

· Your right to a speedy trial.  

· Trial by jury of your peers.  

· The right to council.  

· The right to confront your accuser.  

· The right to subpoena people to testify on your behalf.

· Seventh Amendment:  In controversies over the sum of $25, you have the right to trial by jury.  This does not apply at the state level, only at the federal level.  

· Eighth Amendment:  

· The right to bail pending trial unless there is just cause to keep you in jail.

· No cruel and unusual punishment.  The crime must be proportional to the punishment.

· Ninth Amendment:  Those rights not granted to the people are reserved for the people.  

· Tenth Amendment:  Those powers not given to the federal government are reserved for the states.  The states have the right to protect the welfare, morals, safety and health of the people.

Pre-Civil War Amendments

· Eleventh Amendment:  Suits against a state.  You cannot sue a state in a federal court.  You can sue a governor in a federal court, but not in the state.

· Twelfth Amendment:  The Electoral College was devised to accommodate communication at the time of the constitution.  This is solely based on population.

Civil
· Thirteenth Amendment:  
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Constitutional Law

· Provisions

· Constitutional Development

· Commerce Clause

· 5th/14th
Provisions

· The balancing concept:  Where governments primarily through our court balance our individual liberties with the interests of society.   You do not have an absolute right to exercise your rights.  Government cannot do it in an arbitrary manner.  

· The compelling interests test:  Means that if the government wants to regulate how you exercise your rights, they must have a compelling interest.  In the means to achieve that compelling interest must be narrowly tailored - there must be no alternative.  If there is a least harmful way, they must choose it otherwise you are not regulated.  Compelling – it is necessary, it is a requirement.  The government must do it in order to protect society.

· The bill of rights originally applied to states.

· The first ten amendments apply towards your basic rights.  The 9th amendment states that the rights not explicitly granted to people are reserved to the people.  Examples include doctor patient relationships.  Most amendments are political issues, only the 18th and the 21st amendments deal with social issues.  The 10th amendment reserves the right of the states to govern health, safety, moral standards.  The 11th amendment talks about suits of states.  You cannot sue a state in the federal court.  You can sue state actors in federal courts if their actions violate your constitutional rights.  The 12th amendment amends article two of the constitution – the Electoral College.  The Electoral College was created to accommodate for communication and transportation at the time.  The 12th amendment made it so that the president and the vice-president run together.  

· The most controversial amendments are the civil war amendments.  The first amendment, the 13th amendment dealt with the abolishment of slavery.  You could not have any involuntary servitude unless it was caused by crime.  Congress passed laws to eliminate laws that were racist against other groups.  

· 14th Amendment:  The most litigated amendment in the U.S. constitution today is the 14th amendment.  It has 5 sections.  It has an enabling clause and can be enforced through congress with appropriate legislation.  It was the first time that states were brought under the U.S. Constitution.  Before the 14th amendment states had only been mentioned twice.  

· Section 1:  Any person born or naturalized is a citizen of the U.S. and the states thereof.  

· No state may deny any citizen the privileges and liberties as enjoyed by citizens of the United States and states thereof.  

· No state may deny any person life, or property without due process of law.  In 1964 the due process clause was applied to states.  

· The equal protection clause:  No state may deny any person equal protection of laws.  

· 15th amendment:  Abolish race as a condition for voting

· 16th amendment:  Congress can collect taxes on income from any place derived.  

· 17th amendment:  Direct election of senators:  

· 18th amendment: Prohibition amendment:  All mind altering drugs, except for wine, were prohibited for use within the United States.

· 19th amendment:  Voting privileges for women.  Women were not perceived to be intelligent enough to handle the sophisticated process of voting.

· 20th amendment: Terms of office, presidential succession.  If the president became unable to perform their duties the vice-president would take office.

· 21st amendment:  Repeal of prohibition.  Prior to the 18th amendment weed was legal.  After the 21st amendment it was not, only alcohol was legalized.  

· 22nd amendment:  Presidential terms of office.  The number of terms a president can serve is limited to two.  This prevents the establishment of a monarchy.

· 23rd amendment:  Voting privileges are extended to Washington D.C.  

· 24th amendment:  The abolishment of the pole tax.  Some citizens had to pay a tax or meet property qualifications to vote which in turn discouraged the poor from voting.

· 25th amendment:  Presidential disability:  discusses the requirements for a president to be considered incapable and what processes occur afterwards.  

· 26th amendment:  Lowers the voting age to 18, it used to be 21.  

· 27th amendment:  Compensation.  If congress raises their salary it cannot take place until the next term.

Evolution of the Constitution

The grand ol’ experiment.  The concept of popular participation in government was a radical idea.  The number one invention that allowed for the dissemination of unpopular ideas was the printing press.  This allowed for the proliferation of many radical ideas.  The father of democracy was a French aristocrat: Rousseau.  He saw the discrepancies between the aristocracy and the general population.  He decided to live w/ the people to experience their life and determined that people had the capability to participate in government decision making.  Another French radical, Montesquieu, stated that any government has 3 basic functions:  one that makes the law, one that enforces the law, and one that applies the law.  John Locke, a British citizen, discusses what you have in the absence of government – you have people living amongst one another in a rational manner.  They are not governed by passions.  The best thing people can do to secure their rights would be to form a government.  This government would then secure the peoples’ rights, otherwise the people had the right to abolish that government and institute another.  Governments are from the people, of the people and by the people.  John Adams used Locke’s Treatise on Government to declare the American Revolution.  Under the Articles of Confederation, there was a weak central government and strong state governments.  They found that you must have a strong central government and recognized local governments.  Benjamin Franklin came very close to the Iroquois confederation and observed how they conducted their affairs.  He noticed that when there was an issue that was common to all they would discuss the matters as a group and then would vote, but local issues would be handled by tribal leaders.  Franklin incorporated this into the U.S. Constitution.  This concept is known as Federalism.  

Thomas Jefferson was not in the U.S. when the constitution was written, but he was able to leave a legacy on the constitution.  He was a leader in public education.  He thought that in order to have an effective democracy the people must be literate.  He thought that public money must be set aside to make sure that the people were able to understand what the government was doing.  
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14th Amendment

The most litigated amendment in the US today.  It was passed in 1868 to avoid going around the 13th amendment.  We will focus only on section 1 and possibly section 5.

· State Action – Color of law
· State and state actors came under the US constitution.  The states were unaffected by the US constitution before this amendment.  It states what governs state action:  color of law, state property, state encouragement, and state assistance.

· Section 5 says that congress can enforce this amendment by appropriate legislation.  Congress can pass additional laws to enforce the mean and intent of the 14th amendment.  

· Naturalization

· Section 1; Provision 1:  Any person born or naturalized in the US is a citizen of states thereof.  You cannot work until you have permanent citizenship.  During this time the individual must be sponsored by a US citizen.  If your sponsor owns a business you can work for them.  Once you get your green card you have the right to work and compete for domestic jobs.  If you are born in the US, then by birth you are a US citizen.  If your parent is a US citizen you have the right to become a US citizen.

· Privilege and Immunities 
· Section 1; Provision 2:  The privilege and immunities provision.  As a citizen of the United States and states thereof you are given the rights and privileges as enjoyed by other citizens.  You have the right to travel, access courts, buy and sell property, work, use public services, use public education or have a family, etc…

· Due Process  

· Section 1; Provision 3:  No state may deny any person:  life, liberty or property without due process of law.  Due process is ambiguous.  This comes from the English heritage and the Magna Carta.  Under English common law due process meant fundamental fairness of the application of governmental powers.  

· Lochner vs. New York:  1908; the first time that due process was enforced in the U.S.  Many children were working in the baking industry.  One day a fire breaks out and about 100 children were burned alive.  Photographers took pictures of the burned children and put the pictures in the newspaper.  The city became outraged and put pressure on the city council to pass child labor laws.  This would be the first child labor law in the U.S.  Children were banned from working in the baking industry.  This law was challenged and the court then reviewed it and tried to put a definition to due process.  Any time that the government makes a decision, it will be based on rational and unemotional criteria.  It cannot be purely based on emotion.  The government cannot act in an arbitrary manner.  Acts of government cannot be capricious or evilly intended.  In the 60’s and 70’s there was no equal protection clause directed at the federal government.  So states could not discriminate but the federal government could.  As a result the courts stated that no government can participate in unreasonable classification schemes.  

· Substantive Due Process:  Where the law is challenged. 

· Purpose:  Every time a law is written it must have a genuine intent or purpose.  If it does not then the people can challenge the law.

· Vague:  The law must be clear and precise.  You have to be able to understand when the law can be applied.

· Overreach:  Laws cannot be overbroad.  As you try to protect one group you may overburden another group.  For example, when congress tried to protect children from vulgar language online, they infringed the freedom of speech in other areas.  This violated due process.

· CIT:  Whenever a law touches on a fundamental right, the law must pass the Compelling Interest Test.  The law, rule or regulation must be in the compelling interest of the people.  If there is another less restrictive way to achieve a goal, then the law is invalid.  

· RBT:  If it’s a non-fundamental right, such as property, zoning, taxes, etc… then government need only pass the Rational Basis Test.  The government must show a legitimate legal interest and the means to achieve that legal interest must be rationally related.  

· Procedural Due Process:  When government does the actual taking.  For example taking your life, liberty or your property.  Actions that deprive your interest.  Before they take an action against you, you are granted certain due process.  Before your life is taken, every court must review your case to ensure due process has been had.  You must be given:

1. Written notice of the allegation

2. Discovery

3. Confrontation

4. An impartial decision maker

5. Some type of hearing (close door or public)

6. Right to council

7. Decision must be based on information given at the hearing

8. Some type of written decision based on the info. Provided at the hearing

9. Right to challenge the decision (Appeal)

· Equal Protection Clause (EPC):  
· Social engineering or social integration.  Regulates the social relations between human beings.  This is a tort issue.  No state may deny any person equal protection of the laws.  In 1954 the Supreme Court heard the case and decided that Plessy v. Ferguson was wrong.

· Classification
· Every time a law is passed there is a classification scheme.  You can’t pass a law that treats everyone alike.  We will classify people based on age, income, race, etc…  Two types:

· Reasonable classification scheme:  Means that you use proper criteria when making distinctions among human beings.

· Unreasonable classification schemes:  Means that you are using improper criteria when making distinctions between human beings.

· Test:  

· SST:  Strict Scrutiny Test:  Same as the CIT test.  Laws must be narrowly tailored to suit that compelling interest.

· SRT:  Substantial Relations Test:  Government must show a substantial interest and the means to achieve a substantial interest must be substantially related.

· RBT:  Rational Basis Test:  The government must show a legitimate interest that is rationally related.

· Application:  If you apply the tests, very few will pass.  To what criteria do you apply these tests?  To fundamental rights:  speech, press, assembly, travel, etc…  If the criteria qualify as a suspect classification then you apply the strict scrutiny test.  Five criteria must be met to be a suspect classification:

1. A history of discrimination:  The problem has a history

2. Minority status:  Their numbers if they voted as a group they could not win

3. Immutable characteristic:  Something a person cannot change.

4. Mental damage:  The system has injured them mentally

5. Economic Inferiority:  

1st Amendment:

· Speech

· Content

· Total:  Must show that speech directly leads to undesirable results.  Clear and present danger.
· Semi:   Speech that poses social harm to society-commercial speech, fighting words and offensive words.
· Non-Protected speech:  tortuous words ( defamation), criminal (conspiracy) and obscene (prurient interest, patently offensive by portraying sexual conducts as defined by state law)
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